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Raising Race

“It is not permissible that the authors of
devastation should be innocent. It is the
innocence which constitutes the crime.”

James Baldwin

My DUNGEON SHOOK: LETTER TO My NEPHEW ON
THE ONE HUNDREDTH ANNIVERSARY OF EMANCIPATION

l. Introduction
A. Disproportionate Minority

Contact: The Problem

The statistics are familiar and jarring. Beating out even
China, the United States has the highest incarceration rate
in the world.! The U.S. incarceration rate has increased
roughly six-fold, from fewer than 350,000 people in state

and federal prisons and jails
nationwide in 1972,> to more than
2.3 million people as of June 30,
2009.* This number translates to
748 inmates per 100,000 U.S. resi-
dents.* More than one in every 100
adult US. residents lives behind
bars.®

The racial dimension behind
these numbers is well-known to
criminal defense attorneys. In
2009, Blacks comprised less than 13
percent of the U.S. population, but
accounted for almost 40 percent of
the jail and prison population.® In
that same year, Latinos also com-
prised less than 15 percent of the
U.S. population, but accounted for
20 percent of the jail and prison
population.” In 2009, African
American men, with an incarcera-
tion rate of 4,749 inmates per
100,000 U.S. residents, were incar-
cerated at a rate more than six
times higher than that of white
men (708 inmates per 100,000 U.S.
residents), and Latino men (1,822
inmates per 100,000 U.S. residents)
were incarcerated at a rate more
than 2.5 times higher than white
men.! Also in 2009, African
American women, with an incar-
ceration rate of 333 per 100,000,
were 3.6 times more likely than
white women (91 per 100,000) to
be in prison or jail, and the incar-

ceration rate for Latino women, at
. 142 per 100,000, was one and a half
times the incarceration rate for
white women (91 per 100,000).°
U.S. taxpayers spend upwards of $35 billion each year to
build and maintain prisons." Switching from the view at
30,000 feet to the view on the ground, these numbers mean
that one in nine black men between the ages of 20 and 34 is
behind bars, and one in one hundred black women in their
mid- to late-30s is incarcerated."

This trend extends to juvenile delinquency courts. For
example, in 2007 juvenile arrest statistics showed that while
African American youth accounted for only 17 percent of
the general population, they comprised 51 percent of
arrests for juvenile violent arrests and 32 percent of arrests
for juvenile property arrests. It is well-documented that
“youth of color enter and stay in the system with much
greater frequency than White youth” in nearly all juvenile
justice systems."

The criminal justice system has exploded outside of
the prison walls, as well. As of 2009, the number of people
under criminal justice supervision — including those who
are in jail, in prison, on probation, and on parole — totaled
7.2 million people.” In a dismaying parallel to incarceration
rates, people of color are also overrepresented among
arrestees, probationers, and parolees." There are more
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African Americans under correctional
control today than were enslaved in 1850."
And as of 2004, there are more African
American men who are denied the right to
vote due to felon disenfranchisement laws
than were denied the right to vote in 1870,
the year the Fifteenth Amendment out-
lawed measures that explicitly denied the
right to vote on the basis of race."

Perhaps surprisingly, the rising incar-
ceration rate does not track crime rates.
Sociologists have long noted that punish-
ment has more to do with social control
than with crime rates, and the United
States exemplifies this reality.” The U.S.
prison population has grown almost every
year since 1970.® And that growth has
been constant — increasing “in years of
rising crime and falling crime, in good
economic times and bad, during wartime
and while we were at peace.”" In stark con-
trast, the current crime rate hovers around
1970s levels, when just under 200,000 peo-
ple were incarcerated, and when the incar-
ceration explosion started. Nor can the
prison boom be credited with the subse-
quent decline in crime rates to historic
lows.? A close look at the data reveals that
the prison population continued to grow
independent of crime rates, which, after
the mid-1990s, began to decline and
remained relatively low.

With numbers like these, it is clear
that this overrepresentation of minorities
in the criminal justice system, or dispro-
portionate minority contact (DMC), is
one of the major human rights violations
of our time.

B. Disproportionate
Minority Contact:
The Causes

Although DMC has been extensively
documented in jurisdictions across the
country and is widely decried, the num-
bers consistently climb. The possible social
causes behind this disparate treatment are
complex and varied and include conscious
or unconscious racial bias by various
criminal justice system actors in arrest
decisions,” charging decisions, bail deter-
minations, sentencing,” and parole and
probation practices;* the disparate impact
of the war on drugs;* and the consistent
and widespread underfunding of public
defender services.*

The possible legal causes of DMC are
just as vexing. The legal standard for
proving impermissible invidious racial
discrimination is hopelessly tied to overt
intent in a time when the social opprobri-
um attached to overt expressions of racial
bias is significant. The U.S. Supreme
Court has played a key role in creating
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this dilemma. Perhaps the most famous
(and disappointing) example of the
Supreme Court’s failure to address race
bias in the criminal justice system is its
decision in McCleskey v. Kemp.”
McCleskey considered racial disparities in
the administration of the death penalty
through presentation of the findings of
an intensive and meticulous study of
2,000 capital cases in Georgia. The Court
held that racial bias in sentencing could
not be challenged on Fourteenth
Amendment equal protection grounds
without evidence of clear, discriminatory
intent. More than insulating criminal
sentencing against challenges based on
race bias, this decision established that a
certain amount of racial bias in adminis-
tration of the death penalty was constitu-
tionally acceptable.® Stating that
“[a]pparent disparities in sentencing are
an inevitable part of our criminal justice
system,”” the Court expressed concern
that “[i]f we accepted McCleskey’s claim
that racial bias has impermissibly tainted
the capital sentencing decision, we could
soon be faced with similar claims as to
other types of penalty.”* In his dissent,
Justice Brennan summed up the majori-
ty’s rationalization with five words: “fear
of too much justice.

Two other cases provide examples of
the Court’s treatment of race bias in the
criminal justice system. The first is well-
known to any criminal defense attorney
who has filed a suppression motion for a
traffic stop in a “high drug area”? In
Whren v. United States,”” the Court held
that police officers may use minor traffic
violations as a pretext to stop drivers for
suspected drug involvement. The Whren
facts are particularly striking because the
Whren police officers had no evidence to
suspect the defendant and his passenger,
both Black,* of involvement in a drug
crime besides the Washington, D.C.,
neighborhood in which they were
stopped. According to the Court, a police
officer’s possible racial bias in making
traffic stops is inconsequential to the
determination of whether the officer’s
behavior was “reasonable” under the
Fourth Amendment so long as the officer
can point to an actual traffic violation.”
The second is United States v. Armstrong,*
in which the Court ruled that, in order to
win discovery on a selective prosecution
claim, the defendant must first present
evidence that similarly situated white
defendants have been treated differently.
The Court literally required the defen-
dant to produce in advance the exact evi-
dence the defendant was asking to be
allowed to obtain as part of discovery.
With cases like these, it seems almost

impossible to vindicate constitutional
claims based on race discrimination.

Juxtaposing the cold record of these
cases and the cold reality of the country’s
record of disproportionate minority con-
tact brings the paradox into stark relief:
the practice of race discrimination has
evolved, but the law against race discrimi-
nation has not. While the shadow cast by
the criminal justice system has grown
darker and larger, the cultural under-
standing of what constitutes racism has
narrowed.” We subscribe to the “perpe-
trator model of racism,” which “defines
racism narrowly and sees discrimination
from the perspective of the perpetrator”*
But the reality of contemporary racism is
that it is difficult, if not impossible, to
ascribe its effects to the discrete, inten-
tional action of a single person. As it oper-
ates now, the criminal justice system
ensnares unprecedented numbers of peo-
ple of color “with penal policies broaden-
ing in ways that render the identification
of racial intent and causation especially
difficult.”* Although we do have political
leaders engaging the issue of race using
coded language, we do not often see peo-
ple shouting anything as overt as
“Segregation now, segregation tomorrow,
segregation forever!” Instead, it feels as
though the criminal justice system has
taken on a life of its own, becoming more
than the sum of the millions of individu-
als who make up its parts, to simply
charge ahead and accomplish with almost
unassailable efficiency the discrimination
that George Wallace advocated.

Many of those millions of individuals
are police officers, prosecutors, and
judges, and how the discretion they com-
mand contributes to the problem has
been well-documented.” Simply put, the
realities of day-to-day practice allow
DMC to flourish. The problem starts with
discretion at arrest and is compounded at
every stage. In the initial on-the-street
encounter, police officers enjoy virtually
untrammeled discretion regarding where
to police and whom to stop, search, arrest,
and charge. Prosecutors have even more
discretion, including whether to charge at
all, what to charge (or overcharge) and, as
a corollary, what possible penalties the
defendant will face, whether to offer a rea-
sonable plea agreement, the time limit to
put on the plea agreement, and whether to
condition the plea offer on what motions
defense counsel might file. For their part,
once the case is in court, judges grant
extraordinary deference to both the offi-
cer’s on-the-street judgment call, consid-
ering the “totality of the circumstances” as
the officer relays them, and to the prose-
cutor’s charging decision. And of course,
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judges have enormous discretion in con-
ducting the trial as well as at sentencing if
the defendant is convicted.

C. Disproportionate
Minority Contact:
Role of the
Defense Attorney

But what is the role of the defense
attorney? Are they the check on the sys-
tem? Are they inadvertently complicit,
exacerbating the problem instead of allevi-
ating it? Are other system actors correct
when they complain that defense attor-
neys are simply unreasonable obstruction-
ists, elevating rights instead of doing right?
If defense attorneys can make sure that
police officers abide by the Fourth and
Fifth Amendments, that prosecutors
observe due process, and that judges do
not abuse their discretion, shouldn’t they
be able to confront this problem, too?

Make no mistake: tackling DMC
from the defense side is an uphill battle.
There are enormous systemic, financial,
and other pressures that make it extremely
difficult for criminal defense attorneys to
raise and vindicate claims based on racial
bias. The problems are widespread and
well-documented. States almost uniformly
underfund their criminal defense delivery
systems. Across the country, public
defenders, contract counsel, and appoint-
ed counsel have caseloads so staggering as
to compromise representation in ways too
numerous to list; cases must be triaged
instead of tried. Particularly in small juris-
dictions where defense counsel’s contract
or appointment must be approved by a
judge or prosecutors, raising a powder keg
of an issue like race discrimination might
be the difference between having a job and
losing a job. As described above, creative
legal advocacy in this area too often leads
to precedents that make raising race issues
more difficult for subsequent defendants.
And, there can be tension between the tac-
tics a defender would employ on behalf of
an individual client and tactics that would
support systemic change. This tension can
especially characterize DMC strategies, for
example, where an individual case might
not have overtly racial issues, but where
the client fits into a population of defen-
dants that is disproportionately arrested,
overcharged, or incarcerated or detained.

But defense attorneys are the ones
positioned to take this on, if not by virtue
of power and discretion, then by virtue of
the urgency of firsthand experience.
Studies show that defense attorneys are
more concerned than other system actors
about DMC. According to a recent study,
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“[bly a very wide margin, defense attor-
neys are most inclined to strongly agree or
agree that minority overrepresentation is a
problem, followed by probation officers
and judges. Few prosecutors express any
agreement with this statement.”"' Criminal
defense attorneys are more likely to agree
that DMC is a problem because their
clients feel its impact in courts across the
country every day.

The goal of this short article is to sug-
gest concrete tactics and strategies that
criminal defense attorneys might use” in
individual cases to get race discrimination
and bias issues before the court and on the
record. These tactics will not necessarily
win the substantive argument. Here, win-
ning means creating a courtroom situa-
tion in which race discrimination and bias
issues are openly joined on the record
instead of relegated to the background.
This is a sensitive and frustrating topic
because, while most defense attorneys
agree there is a serious problem with dis-
proportionate minority contact that
affects the day-to-day practice in criminal
cases, there is little agreement on effective
ways that defense attorneys can attack the
problem in the cases of their individual
clients. Perhaps individual defense attor-
neys around the country have tried many
of these ideas. This list is not exhaustive.
Certainly, there are many other ideas that
could be added to the list. The hope is that
the beginning of a collection of ideas, here,
will inspire an intentional and concerted
effort — in specific courthouses, in specif-
ic counties, or even in courtrooms across
the country. The article will proceed in two
parts. Part II will suggest steps that public
defender offices, as well as appointed and
contract defense attorneys, can take to
address the problem systemically. Part III
will propose motions and arguments that
defense attorneys can make at various
stages of litigation to bring DMC to the
court’s attention.

Il. Systemic Changes

As of 2004, only 19 states have a gov-
ernment-funded, statewide public defend-
er system providing trial and appellate
level representation statewide in felonies,
misdemeanors, and juvenile delinquency
cases.” Other states have hybrid systems,
providing public defense services through
a combination of contract and appointed
counsel. The following suggestions are
meant to be adopted by public defender
offices, but can also be adopted in counties
like Clark County in Washington, where
contract counsel are organized and work
together to advocate for issues on their
own behalf and on behalf of their clients.

A. DMC Practice Group

Public defense offices that want to
make combating DMC a priority will ded-
icate resources to litigating it. These
resources can include the time, talent, and
effort of a small number of staff attorneys
allowed to develop expertise in this area of
criminal and juvenile practice; office file
space for a DMC bank of cases, case law,
pleadings, and other materials; and train-
ings by these attorneys.

This type of practice group is familiar
to public defender offices around the
country, but the practice groups usually
center on creating a core group of attor-
neys specializing in a particular kind of
case, such as sex offenses or homicides, or
around a legal issue such as forensic evi-
dence or sex offender registration. Offices
can import this same model to designate a
core group of attorneys who will specialize
in raising and litigating issues of race in
criminal and juvenile cases. This practice
group should plan to attack the issue from
at least three different dimensions: (1) col-
lecting data; (2) drafting motions and
developing arguments; and (3) working
with community groups, participating in
state DMC coalitions, and engaging in leg-
islative advocacy.

1. Data Collection: Keep
Your Own Statistics

Local data is critical to mounting a
successful effort at reducing DMC. Sadly,
the status of record keeping for DMC sta-
tistics varies widely from jurisdiction to
jurisdiction. It is fair to say that baseball
statistics are kept more meticulously and
uniformly than DMC statistics.* Most
states have some kind of DMC Task Force
that focuses on data collection. There are
many sources and kinds of data that can
contribute to analysis of the depth of the
problem and targeted solutions, including:

« From the police department — the
number of arrests in a given time peri-
od, disaggregated by race, gender, age,
zip code, officer, and time of day;

¢ From schools — the number of arrests
at schools with school security officers
compared to the number of arrests at
schools without; the number of arrests
at schools with zero tolerance policies
compared to the number of arrests at
schools without; the demographics of
schools with school security officers
compared to the demographics of
schools without; a breakdown of the
types of cases that schools refer to
police officers and their most common
dispositions, disaggregated by race, gen-
der, age, zip code, and time of day;
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¢ From prosecutors — the number of
cases that are diverted pre-arrest, post-
arrest but before arraignment, and at
arraignment, disaggregated by race,
gender, age, zip code, and prosecutor;
plea agreements offered, disaggregated
by race, gender, age, zip code, criminal
history, charges, and judge the prosecu-
tor is assigned to, and prosecutor;

% From probation officers — the number
of recommendations of revocation, dis-
aggregated by race, gender, age, zip
code, criminal history, and charge; and

< From judges — bail determinations
made, release conditions set, sentences
handed down, and sentences of proba-
tion revoked, all disaggregated by race,
gender, age, zip code, and criminal his-
tory.

Reliance on data has several advan-
tages. First, despite the stunning consisten-
cy of the DMC data in jurisdiction after
jurisdiction across the country, people still
are reluctant to believe that their jurisdic-
tion has a problem with DMC.” No one
wants to be called racist. George Wallace
was racist. Bull Connor was racist. No
judge thinks she or he is racist. Neither
does any prosecutor, police officer, or
defense attorney, for that matter. Not even
when the DMC numbers coming out of
their jurisdictions show that something
must be going horribly wrong.

Data and hard numbers make the
hard discussions that must accompany
racial progress easier. If a comparison
reveals that a particular judge is locking up
more people of color than other similarly
situated judges, or is locking up more peo-
ple of color than other similarly situated
white defendants, it is easier to confront
that judge with data than with what might
otherwise feel to the judge like an accusa-
tion. As a corollary, it is easier to craft a tai-
lored response with data that helps to pin-
point a source of the problem. If the num-
bers show that a large percentage of juve-
nile cases are coming from referrals from a
handful of schools, then a meeting with
those school principals with a spreadsheet
full of data might be in order.

The problem with data is that a full
statistical picture requires cooperation
from several different governmental agen-
cies that may, for various reasons, be
uncommitted to combating DMC. Even
assuming that individual agencies like the
police department, prosecutors’ offices, or
the administration of the courts keep the
kind of data that DMC tracking might
require — which is a big assumption — it
is often difficult to get information from
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these agencies. Add to that the fact that
these governmental agencies most likely
use different computer software, with dif-
ferent categories (for example, in disaggre-
gating race, schools might use 7 different
racial categories, while the police depart-
ment might use 5), and with different
information retrieval mechanisms (again
using the example of race, at schools, chil-
dren might be categorized by their moth-
er’s race, while the police department
might categorize arrestees by their self-
report on what their race is). Also consid-
er that these government agencies might
have strained relationships because of the
nature of the adversarial process (e.g., the
police and defense attorneys, the prosecu-
tor and defense attorneys, the judges and
defense attorneys), and the data knot gets
harder and harder to unsnarl. Imagine the
bureaucracy involved in renewing a dri-
ver’s license at the DMV, and multiply it
times one hundred.

For all these reasons, public defender
offices, and even individual contract and
appointed counsel, should start to keep
their own statistics, for their own informa-
tion. Most contract attorneys and public
defender offices, who are often in the posi-
tion of having to advocate with state legis-
latures about their budgets, have some
kind of client-tracking system; this might
be a good place to start. A member of the
DMC Practice Group would need access
to this information and the ability to
manipulate it to yield information that
might be useful for tracking DMC issues.

There are at least three big advantages
to defense attorneys tracking their own
data. Most importantly, it is critical for
defense agencies to examine their own role
in creating DMC, and data is an excellent
way to ascertain the contours of that role.
Defense attorneys can track:

¢ The number of pleas each year, disag-
gregated by race, gender, age, zip code,
offenses charged and offenses admitted,
and time of day;

¢ The number of cases taken each year,
disaggregated by race, gender, age, zip
code, and offense;

% The number of motions filed overall,
and the number of particular kinds of
motions filed in specific zip codes (e.g.,
if there are one or two zip codes where
the majority of the Fourth Amendment
suppression motions are filed, is this
evidence that these areas are over-
policed?);

¢ Sentences imposed, disaggregated by
offense, race, criminal history, whether

the case was disposed of by plea or by
trial, and judge; and

+¢ The origins of cases (e.g., is there a par-
ticular department store that is sending
the bulk of the shoplifting cases? Is
there a particular school that is sending
the bulk of the juvenile cases?).

Second, data can be a cudgel. In the
event that there is a state DMC effort
involving other government agencies that
is stalled because of other agencies’ reluc-
tance to turn over data, information from
the defense side of the equation showing
that there is a DMC problem might be
enough to spur the other agencies to apply
themselves to the task more diligently.
Third, as Part III will detail, these data can
be mined for motions, pleadings, and
arguments.

2, Participation in Local and
National DMC Coalitions

Most states have some kind of inter-
agency governmental DMC task force or
coalition. It is critically important for the
criminal defense perspective to be includ-
ed in these efforts. Criminal defense attor-
neys can serve the same function on these
kinds of task forces as they serve in court:
injecting the voice and stated interests of
the client into the debate. Members of the
DMC Practice Group can also actively
contribute to litigation and legislative
campaigns that might affect DMC. They
can do this in several ways. Members can
partner with national advocacy groups
that specialize in civil rights litigation, like
the national and local offices of the ACLU,
NAACP LDEE MALDEE and others, by
providing information about potential
plaintiffs (with the clients’ permission, of
course). For example, the ACLU has made
mass incarceration one of its major prior-
ities, and is actively seeking client stories
from criminal defense attorneys. Criminal
defense attorneys can also work with local
legislators to provide testimony and edu-
cation on pending bills that intersect with
DMC.

B. Community Outreach

Successful DMC efforts often enjoy
community support. The example of the
efforts of the San Francisco Public
Defender’s Office (SFPD) to dispel some
of the stereotypes surrounding Asian chil-
dren and families is instructive. In close
collaboration with community leaders, the
Juvenile Division of the SFPD developed a
fact sheet of recommendations titled, “Ten
Tips for Working with Asian Youth and
Families.” These tips, which were discussed
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at a training session, include everything
from explanations for why parents might
be overly forthcoming with probation offi-
cers or seem particularly harsh with their
children, to tips about why defense attor-
neys should not ask close family members
to interpret conversations. The goal of this
fact sheet is to arm defense attorneys with
the knowledge necessary to combat unfair
assumptions about Asian youth and fami-
lies (for example, interpreting a child’s sto-
icism in public as a lack of remorse, when
it is much more likely that the child is act-
ing out of a heightened sense of privacy)
and inappropriate responses to this popu-
lation.” In another example, the W.
Haywood Burns Institute’s work with
criminal justice stakeholders in Baltimore,
Md,, led to the development and imple-
mentation of low-cost policies that

that serves “the interests of justice” is prop-
erly included in it, this might be an excel-
lent vehicle to use to get race-related issues
before the court that would not otherwise
be admissible. Opportunities for this type
of advocacy are clear in cases with overt
racial overtones, such as a case in which a
client of color is charged with assault on a
white police officer (or a police officer who
is alleged to have used racial slurs), and the
client’s defense is self-defense. But there
are other opportunities to file this kind of
motion as well, such as in cases that would
lead to greatly disproportionate sentences.
Just as the government frequently relies on
the persuasive merit of “public safety,” the
defense attorney’s counter could be, for
example, discussion of “public justice,”** or
the public’s interest in a non-discriminato-
ry criminal justice system.

These tactics will not necessarily win
the substantive argument. Here, winning
means creating a courtroom situation in
which race discrimination and bias issues
are openly joined on the record instead
of relegated to the background.

reduced the number of youth securely
detained because of a missed court date.
The Burns Institute worked with stake-
holders to institute a system simply to
remind youth of their upcoming court
date. As a result, the secure detention of
African American youth dropped by
almost 50 percent.” Given the time and
permission to do it, the DMC Practice
Group can start the long-term task of forg-
ing alliances with community leaders that
can bear fruit.

lll. Motions and

Arguments
A. Pretrial Motions

1. Motion to Dismiss in the
Interests of Justice

Many jurisdictions allow the filing of
a motion to dismiss in a case in which the
equities, for one reason or another, augur
in favor of sparing the defendant the risks
of going forward with the case. This filing
can be styled a motion to dismiss in the
interests of justice or, in some juvenile
delinquency courts, a motion to dismiss
for social reasons. Because the motion is
styled with a title so broad that any reason
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2. Motions Concerning
Disparate Arrest Rates,
Disparate Incarceration and
Detention Rates, etc.

Every criminal defense attorney
should have a set of motions educating
the court about DMC in his or her arse-
nal. Just as many defense attorneys file
suppression motions or discovery
motions in most cases, motions featuring
data about and the impact of DMC in
their local jurisdictions should be added
to motions checklists. Sources for crime
statistics in individual jurisdictions
abound. For defense attorneys just
beginning their search, good places to
start include the websites of the
Sentencing Project; the Bureau of Justice
Statistics; the FBI; and, for juveniles, the
Office of Juvenile Justice and
Delinquency Prevention. In addition to
educating the court, motions of this type
at least introduce race into the discus-
sion, and put the judge and prosecutor
on notice that the defense attorney is
alert to and not afraid to raise issues of
race bias in the case. Of course, the pres-
ence of a DMC Practice Group might
help the line criminal defense attorneys
on this point, since the “office” rather

than an individual defense attorney will
be to blame for race-based litigation.

No doubt it would be much easier to
raise and discuss these kinds of DMC-
targeted statistics at bail, disposition or
sentencing, when the evidentiary stan-
dard is much more flexible, and when
judges are more apt to be willing to con-
sider information outside the four cor-
ners of the charging document. However,
as these kinds of stock motions can affect
the judge’s decision-making ex ante by
priming the judge to consider the pro-
ceedings through a certain lens or urging
the judge to question a practice the judge
has often adhered to in the past (e.g., a
stock motion about disparate arrests for
drug crimes might make a judge who has
a policy of holding defendants arrested
for distribution think twice), it is worth
strategizing ways to get the information
in pretrial.

In the same way that the relaxed evi-
dentiary standards at bail and at sentenc-
ing might allow room for consideration of
DMC data, specialty courts, like drug
courts and mental health courts, might
also be excellent venues to file these types
of motions.

3. The Unreliability of
Eyewitness Identifications

Motions challenging the reliability of
eyewitness identifications are an excellent
vehicle for educating the court about
DMC-related issues in cases where there
are cross-racial identifications. Besides the
scientific studies about cross-racial eye-
witness identifications, these motions
might also contain a discussion regarding
the fact that certain neighborhoods are
over-policed, oppressive police practices
that reoccur in specific neighborhoods,
such as jump outs and warrant sweeps,
and other issues.

B. Trial: Jury Instruction

Jury instructions offer many oppor-
tunities to inject race into the discussion
at criminal trials. For example, the fact
that African Americans are dispropor-
tionately arrested, charged, and convicted
of crimes means that a disproportionate
number of African Americans are unreli-
able witnesses because they can be
impeached with prior convictions. The
numbers are particularly inflated in drug
arrests, where nationally, African
Americans comprise 38 percent of arrests
despite being only 12.2 percent of the
population and 13 percent of drug users.”
Accordingly, criminal defense attorneys
might craft a jury instruction that
includes some local statistics about dis-
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proportionate drug convictions, and adds
language that jurors should take these sta-
tistics into account as they consider how
much a prior drug conviction bears on a
witness’s credibility.

C. Cultural Experts

In the same way that police depart-
ments use longtime police officers to tes-
tify as narcotics experts, criminal defense
attorneys can offer community leaders as
cultural experts when appropriate.
Cultural experts have broad applicability,
at pretrial, trial, sentencing, and proba-
tion violation hearings. Some defense
offices are already doing this. As part of
its work to educate the juvenile court
bench about Asian youth and families,
the San Francisco Public Defender’s
Office has worked with cultural experts
who aim to illuminate cultural mores and
beliefs for the court as context or back-
ground in individual cases.” Of course,
these experts have the benefit of essential-
ly providing cultural competency train-
ing for and educating juvenile court
judges. They also are able to offer creative
disposition options that, coming from
them, have more credibility than the
same plan would have coming from a
defense attorney.

There are some drawbacks to cultural
experts. For example, some judges have
reacted to these cultural experts poorly
because the judges do not believe that
Asian American culture is beyond the kin
of the court’s understanding, or because
the judges are not willing to admit that
they are not familiar with the cultural dif-
ferences that the cultural experts are
explaining. In addition, the questions of
what qualifies a person as a cultural expert,
whether cultural experts would work for a
demographic that would be perhaps more
difficult for a judge to consider to be
beyond the ken of the court (like African
American or Latino culture), and finally,
how a defender might supply a nexus
between expert testimony and the individ-
ual client, are all untested.

With respect to arguing in favor of
admission of the cultural expert’s testi-
mony, defense attorneys can offer that the
expert’s background and qualifications
go to weight and not admissibility. This
way, the testimony is admitted and on the
record, even if the fact finder does not
credit it in the court’s ruling concerning
guilt or innocence. The judge has still
heard the testimony, has perhaps been
educated about cultural differences of
that individual client, may rely on it in the
sentencing disposition, and may apply
this knowledge to other cases.
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IV. Conclusion

As discussed earlier, the systemic dis-
incentives to take up race issues are too
numerous to count — not the least of
which is the fact that the law functions to
insulate the criminal justice system from
race-based challenges. McCleskey even
explicitly acknowledges that American
society must tolerate a certain amount of
racial bias. But it is important to remem-
ber that the United States Supreme Court
defended “separate but equal” before
Brown v. Board of Education® toppled Jim
Crow. Perhaps the United States is in the
early stages of this next movement.
McCleskey is our Plessy v. Ferguson.”
Whren is our Dred Scott v. Sandford.?
Armstrong is our Korematsu v. United
States.** Plessy was the law of the land for
decades before it was overturned. But it
was overturned. Our Brown v. Board of
Education is ahead of us. Criminal defense
attorneys, literally the clients’ voices in
court, are at the forefront of this next
movement. This is a fight worth folding
into the defense mission. This is how
change comes. This is how justice lives.

The author facilitated sessions dedi-
cated to discussion of what defense attor-
neys can do to combat DMC at the Annual
Juvenile Defender Leadership Summits in
2007 and 2008, and is indebted to partici-
pants in those sessions for their frank dis-
cussion of their struggles with this topic. In
particular, the author wishes to thank Patti
Lee, Managing Attorney in the San
Francisco Public Defender’s Office and Co-
Director of the Pacific Juvenile Defender
Center, for her leadership on this issue;
Professor Michelle Alexander, for her
meticulous research and inspiring courage
in taking this issue on in her book The
New Jim Crow: Mass Incarceration in the
Age of Colorblindness;  Professor
Christopher Lasch, Professor Lindsey
Webb, Eric Klein, Esq., and Ann Roan,
Esq., for their trenchant comments and
suggestions; and Aaron Thompson for his
invaluable research assistance.
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